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says Ned Levitt of Dickinson Wright LLP in

Toronto. “Just because we are so much alike doesn’t mean we're dealing with the same issues.”

For starters, Canada’s 10 provinces and territories present variarions in governing legislation and
regulation, Six provinces — BC, Alberta, Manitoba, Ontario, Prince Edward Island and New Bruns-
wick — each have their own franchise-specific statutes. And so simply resorting to the “wraparound”
business and disclosure model that is prevalent in the United States is a dangerous proposition, Levitt
says. “We recommend they do proper Canadian disclosure from square one — one thar complies with
all provinces — if there is an issue around compliance, and it’s an catly issue that in-house counsel re-
ally wants to understand becausc they're going to have to make some decisions about how to proceed.”

US in-house counsel, even when they hive Canadian law firms to do the Canadian work, really have
to adjust, he says. For example, in both the US and Canada, where they have to put the cost of estab-
lishing a franchise in the disclosure agreement, "1 can't tell you the number of times I get a US fran-
chiser coming into Canada with numbers that are perfectly valid in the US but not valid in Canada.”

The cost of square footage and labor in Minneapolis may be nothing like the cost in Montréal and,
if they just use the US number, warns Levite, “they will have [inadvertencly] provided a defective dis-
closure document that will at least give the franchisee a remedy of a 60-day rescission and possibly as
much as two years and possibly damages as well.”
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Jennifer Dolman

Osler, Hoskin & comi e

This could ultimately mean that a franchisor in chat scenar-
io would be obligated to reimburse the franchisee for the total
quantum they paid to the franchisor, as well as to parties such
as contractors, and possibly, toward lease commitments. This
is in addition to losses the business incurred up to the period of
rescission, “It is very powerful, and there's no defense to it, Its
a strict liability.”

How common are rescission suits? “They happen almost ev-
ety day,” he says. However, many, if not most, seeele before they
get to court, in part to keep it out of the public domain so other
franchisces don’t necessarily find out and follow suit. Still, for US
companies, it can be an expensive lesson.

Blair Rebane, national leader of the franchise and distribution
group at Borden Ladner Gervais LLP in Vancouver, says many
US in-house counsel are caught by surprise at just how different
the climate is. Unlike in the US, where franchisors need ro regis-
ter in some states, there is no cegistration process in Canada and
no federal franchise law. “T always get asked that question,” says
Rebane. “None of that exists here.”

The other main difference, assuming the franchisor is pre-
pared to make specific Canadian disclosure, he says, is it may
have to be tailored for cach individual franchisec, “In Canada,”
he says, “because of where our case law has gone, you also have to
ask yourself wheeher there is site-specific information that nceds
to be included in the disclosure document, information youn
wouldn’t really ask in the US.”

Rebane uses the example of a franchisor that has alieady scoped
out locations, found a good one, entered into a lease for it and is
starting to develop the location on spec while looking for a fran-
chisce. Under that scenario, in Canada, the disclosure agreement
handed to the franchisee will have to contain a schedule with all
available site-specific information. The document would have to
contain “a copy of the head lease, a summary of the relevant provi-
sions, if you've entered into a construction agreement for that loca-
tion, likely a copy of that agreement and some details around it.”

Ifit’s a resale and che franchisor had sent five notices of default
to the selling franchisee in the past two months, you would also

have to disclose those notices of default, he says, In one case Re-
bane was involved in, the franchisor knew a streer was going to
be shut down for a very long time while transit was being buile
up, but didn’t disclose it to the franchisce who was going to build
on thar very street, “It’s that type of site-specific information thac
franchisors have to think about.”

In Canada, the key is, when you hand over a disclosure docu-
ment, you've got to ask yourselfevery time whether it includes all
material information. In the US, it’s “kind of like a tick list, and as
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long as you tick all the boxes and have all that information, you're
okay. Here, we have that but you also have to include anything
material — and material is anything that could impact the fran-
chisee’s decision to acquire the franchise. You can’t use the same
disclosure document every time.”

The issues in deciding whether to franchise in Canada aren’t
confined to disclosure. The actions of one provinee are actually
sending out alarm bells, and it’s Ontario, home to about a third
of Canada’s population. As part of a sweceping review aimed ac
modernizing its labor and employment laws, the Ontario govern-
ment is looking at making the franchisors joint employers with
its franchisees — a debare that's swicling in the US where the Na-
tional Labor Relations Board has been discussing it for years. If
the franchisor becomes a joint employer, it could mean liabilicy
for a parent company for violations by franchisces, and it might
require the parent company to be involved in the bargaining wich
unionized and unionizing workers.

“A lot of the things that have been said in the US, those same
arguments are now being made in Ontario,” says Lacry Wein-
berg, a partner at Cassels Brock 8 Blackwell LLP in Toronto.
He says the Ontario government has appointed special advisors
who have veceived the same submissions that were made in the
US, “just made by Canadian union groups. They took a Jot of the
stuff from the US.”

The special advisors are expected to issue their final report,
with rccommendations, in 2017, Weinberg has met with them on
behalf of the Canadian Franchise Association, The report will
not be binding; the Ontario Ministry of Labour can determine
the way in which it proceeds.

Weinberg believes it would be a scismic miscaleulation to make
franchisors joint employers. “It would be a huge disincentive for
anybody to expand into Ontario — and Canada — especially
from the US. Eight times out of 10, Ontario is where chey come
first because of the population.” He is telling US franchisors that
the industry “is being quite vigilant in letting the government
know its position, and I feel quite confident someone in the gov-
ernment of Ontario will ... cealize it will drive away business if
they pursue this course of action.”

As if that weren’t challenging enough, as of January 2017 On-
tario made it mandatory for chains with more than 20 outlets to
label the calorie content for each item and put it into the context
of what a normal person needs each day.

“Therc’s been some concern among lawyers about whether the
franchisor could be held liable for the franchisec’s failure to com-
ply,” explains Bruno Flotiani, a parener at Lapointe Rosenstein
Marchand Melangon, L.L.P. in Montréal. Floriani says, morcover,



that it’s “not unreasonable” to expect the requirement o be ad-
opted by other provinces.

US franchisors moving into Canada also face another very
distinct challenge in Québec, Canada’s second-most populous
province, with more than eight million pcople. While Canada is
officially bilingual, Québec is officially a French-speaking prov-
ince. Floriani says, “We tell our clients, given 80 per cent of your
population here is French-speaking, it makes good business sense
to translate your materials into French.”

The other issue Floriani gets asked about is the difference in
legal systems — Québec uses civil law while the rest of Canada
is based on common law. While in some cases the difference re-
quires some adaptation in the franchise agreement, he says it's not
necessarily significant because Québec “has made an effort to
harmonize the result” with the other provinces.

Larry Weinberg

Cosacls Brock & Blackwel L

In late 2016, the Québec government introduced new regula-
tions requiring businesses that use trade-marks on their signs in
Québec o include a French-language description or “other signif-
icant presence of French.” That can include a generic description
of the products or services, a slogan, or any other term or indica-
tion around the display of product information.

The amendments specify the French name be given permanent
visibility and be at least as legible as the English name in principal
signs displaying the trade-mark — so if the English trade-mark
sign is lit up at night, or visible from the highway, for example, the
French counterpart must be lit up and visible as well.

Floriani says “the market is such an important and lucrative
market” that franchisors will just factor in the risk and adape
their practices and perhaps their pricing” rather than stay away.

W hat it boils down to, Floriani and the others say, is simply do-
ing your homework. For US-based franchisors, doing your home-
work in Canada also means keeping up on case law. “I've been
closely following Wishart Act cases for the past 17 years,” says Jen-
nifer Doliman, a litigation partner at Osler, Hoskin & Harcourt
LLP. “I have over 200 now, many of which have interpreted the
Wishart Act in ways that franchise lawyers reading the statute as
drafted would never have contemplated.”

In the fall of 2016, Ontario Superior Court Justice Matheson
considered, “an alleged failure of disclosure in breach of the Ar-
thur Wishart Act (Franchise Disclosure), 2000, S.0. 2000, ¢. 3
(“AWA”) and related regulations.” In her decision in Raibex Can-
ada Ltd. v. ASWR Franchising Corp., 2016 ONSC 5575, an ap-
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peal that is being heard by the Ontario Court of Appeal this Oc-
tober, Justice Matheson held, “Among other things, the plaintiffs
[franchisces] submit that the defendants are not excused from
their statutory mandatory disclosure obligations simply because
the location of this proposed franchise was not identified before
the Franchise Agreement was signed. I agree. Here, the form of
lease included in the franchise disclosure document was materi-
ally incomplete and the disclosure document said that costs ‘vary
dramatically from location to location’ and ‘the Franchisor has
no reasonable means of estimating or predicting those costs with
any certainty, It is insufficient for a franchisor to simply say thar
required material information was not known at the time of dis-
closure, In the circumstances of this case, it was premature to
putport to deliver the disclosure document u nder the AWA and
enter into a franchise agreement.”

Dolman says this decision, “is a significant game-changer if
it means franchisors can’t deliver disclosure documents before
leasing arrangements and all other material facts are known.
Hopefully we'll ger clarity from the Court of Appeal, but until
then, the common practice of selecting a site after the franchise
agreement has been signed is not without risk. To help reduce
or climinate exposure 1o rescission and other claims, franchisors
should be speaking to experienced Canadian franchise counsel
now about available options.”

In another important decision for US franchisors, the Ontatio
Court of Appeal heatd in Addison Chevrolet Buick GMC Lirm-
ited v. General Motors of Canada Limited, 2016 ONCA 324, an
appeal by franchisee car dealerships. Justices Doherty, Pardu and
Benotto considered, in the context of a pleadings motion, wheth-
er it was “plain and obvious” that a parent company, in this case
GM US: “(1) Could not owe a duty of good faith or fair dealing
to the appellants under the AWA; and (2) Could not owe a duty
of good faith or fair dealing to the appellants ar common law.”

Theappellate court in.4ddison overturned the lower court and
held chat the Canadian franchisees’ allegacions chact GM US —
not the Canadian corporate subsidiary — was the real decision-
maker in the grant and operation of the franchises should go to
trial. It remains to be seen whether a court considering such an
allegation in a future trial on the merits, may expand the interpre-
tation of what it means to be a “party” to a franchise agreement.

On all of these issues, US counsel are well advised to indeed
take Canadian advice.
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Adler, Joseph Y., Hoffer Adler LLPToronto (416) 977-3444 jadler@hofferadier com
Joseph Adler is asenior corporate and commercial L yer who assists clients in all macters relaced o their
operations and transactions in Canada and is a regiseered erade-mark agent. His particular emphasis is in
franchising and distribution, intellecrual property law and cross-border crade. Adler serves as legal counsel
for Canadian and US (and other forcign) franchisors doing business in Canada and Canadian franchisors
doing business in the US and abroad. His firm has represented over 410 Franchise syseems, including
franchisors, franchisees (unit, multi-unit and master) and franchise associations and also acts as commercial
and litigation counsel tovits franchise clients. Adler s published and s been quoted in numerons articles
and has spoken on various franchising opics at venues organized by the Canadian Franchise Association
(CFA), the Oneario Bar Association (OBA), the ABA Forum on Franchising (ABA} and the Iernational
Franchise Association (IFA).

Levitt, Edward N., Dickinson Wright LLP Toronto - (416) 646-3842 - nievitt@dickinsonwright.com

Edward (Ned) Leviet is a partner at Dickinson Wright LLP, Toronto, Canada. He served as General
Counsel to the Canadian Franchise Associacion from 2000 to 2007 and, as a member of the Oneario
Franchise Sector Working Team, way instramental in the creation of Ontarios franchise legislation, Levite
is currently amember of the International Committee of the International Franchise Association. Among
his many publications is the leading wext, Canacian Frnchise Legistation, fnblislwd by LexisNexis. Levitt is
recognized by his peers, The Best Lawyers in Cinada and the luternationad Who's Who of Business Lawyers
as one of Canada's leading Franchise law practitioners, Levite was the recipient of the Canadian Franchise
Association’s 1993 and 2007 Special Recognition Award, 2005 Franchise Support Services Recognition
Award and a Lifetime Achievement Award in 2010, Levite appears in The Canadin Legal Lexpert Divectry
as a leading lawyer in the area of Franchise Law and has been continuously recognized in the Fruichis Liwmes
Legal Eagles Top 100 Franchise Lawyers in Norch America.

Adler, Joseph Y., Hoffer Adler LLP Dolman, Jennifer, Osler, Hoskin & Harcourt LLP
Dick, Allan D.J., Sotos LLP Finkelsteln, Chad, Dale & Lessmann LLP
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Frith, Andraya C., Osler, Hoskin & Harcourt LLP Ship, Adam, McCarthy Tétrault LLP

Hoffman, Jeffrey P., Dale & Lessmann LLP Sotos, John, Sotos LLP
Jarvis, Darrell E., Fasken Martineau DuMoulin LLP Teasdale, Stéphane, Cassels Brock & Blackwell LLP

Levitt, Edward N., Dickinson Wright LLP Viitre, Peter, Sotos LLP
Mochrle, Dominic, Osler, Hoskin & Harcourt LLP Welnberg, Larry M., Cassels Brock & Blackwell LLP

Shaw, Geoffrey B., Cassels Brock & Blackwell LLP

Sutin, Debi M., Gowling WLG Hamilton - (905) 540-3259 - debi sutin@gowlingwig com
Debi Sutin is a member of the firm's Business Law and Franchise and Distribution Law groups, and is

one of Canada’s wost-recognized franclise lawyers, With more than 25 years of experience, she counsels
domestic and internatiomal lanchisors and manufactners, across all industries, i all marcers percaining w
the development and operation of their franchise and distribution arvangements. Based out of the Gowling
W LG Hamilton, Ontario office, Sutin recognizes her clients” need for sound, practical business advice

and timely service. She is passionate abour eduvating her clienes on the wide range of macters they will
encounter as they expand operations into, and thronghouy, Canada, Surin is segulacy valled upon w speak
on Tranchise and diseribution-related mateers at industery conlerences and other events, She is a member of
the Executive of the Ontario Bar Association Franchise Law Section, the Canadian Franchise Association,
the International Franchise Association and the American Bar Association Forum on Franchising

and a member of its Women's Caucus Commiteee.

So, Danlel F., McKenzie Lake Lawyers LLP London - (519) 672-5666 Ext 307 - so@mckenzielake com
Daniel So is a partner and the head of McKenzie Lake’s franchise law department. So acts for mature

and emergent franchisors and multi-unic and master franchisees. He assists his clients in national and
international expansion and regularly counsels forcign franchisors in theiy entry to the Canadian market.
He is a consultant for the producers of CBC television’s Fortune Hunters and Dragons’ Denamd has spoken
at numerous conferences and scininars conducted by the Onvario Bar Association and Canadian Franchise
Association. He is an executive member of the Ontario Bar Association Franchise Law Section and is the
author of Camelivon Fravchise Laie Gaeides A Prastiod Guide, now inies thivd edicion, which, inexplicably,
has not been opiomed by a major Hollywood studio for ies nese blockbuster summer filin, Called 1o the Bar
in both Ontario and British Columbia, So s a professor ac the liw school at ghe Universiey of Vicroria,

So is 1 member of the American Bar Association, and he received his BA Trom Western Universiey

and his JD from the University of Victoria.

Floriani, Bruno, Lapointe Rosenstein Marchand Melangon, L.L.P.

Montréal - (514) 925-6310 - bruno.florfani@rmm.com

Bruno Floriani is a feading practitioner in business, franchise and technology Taw, with special experise in
assisting Canadian, US and European dlienes o expand internationally in over 45 countries using fr anchise,
livensing, |V, distribuion and other hybrid arrangements, Florant also advises foreign franchisors and
licensors in entering the Canadian marker. He has lecrored atvarious conferences worhdwide on domestic
and incernational franchising, licensing, distriburion, 1P and privacy nacrers and written exeensively in
several nutional and incernational legaland trade journals and periodicals, including the biernational Law
Offiece. e is also the editor of the multinacional puide Gezrg the Deal Throngh: ccnsing, and a contributor
v Getting the Deal hyough: Fronchising / Distribustron & Agency. Floviani is also recognized as a leading
practitioner in Franchise Law by Chambers and the buteratioal 1V’ 1o of Eyarchise Lanwyess

and in Technology Law by Best Lanrvers.
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Snell, Peter V., Gowling WLG vancouver - (604) 891-2281 - peter.snell@gowlingwig.com

Peter Snell is a partner in the Vancouver office of Gowling W1LG. Flis practice is primarily focused on
domestic and intcrnational franchising, licensing and product distribution. He also assists his international
clients with general business law and intcllccmar property L issues in Canada, In addition to franchise-
related matters, Snell assists businesses with corporite reOrganizZtions, Corporite governinee issues,
mergers and acquisitions, joint ventures, and negonating andd dt.:{"tmg‘:nuumn:i;nl agreements, He has heen
recognized as a leading franchise lawyer in The Comadian Logal Lexport Divectory. as wellasin The Best
Lawyers i Canada, 1Who's Wha 1 el Insernational, Who's Who of Busiiiess Laneyers and Wha's Wha Legal:
Canaebt. He has also been listed as a Canadian Legal Fagle by the Pranchise Times. Suellis a frequent wrices
and speaker on franchise law issues, and currencly serves as a director and GC of the € anadian Franchise
Association and us chair of the Intellectual Property Subcommittee of the American Bar Association’s

Business Law Section.

Rebane, Blalr A., Borden Ladner Gervals LLP Wilson, Tony, QC, Boughton Law Corporation
Snell, Peter V., Gowling WLG
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Lamek, Edmond F.B., WeirFoulds LLP Toronto - (416) 365-1110 - elamek@weitfoulds.com

Parener at WeirFoulds LLP pracricing exclusively in the area of insolvency and sestrucruring law, Exeensive
experience in all arcas of Canadian and cross-border insolvency and rescructuring proceedings and
eransactions, including advising secured and unsecnred credicors. indeneare truseees, DI P lenders, debrors,
supplicrs, boards of directors, purchascrs. receivers, interim receivers, Compuines "Creelitors Arvangenient
Act monitors, bankruptey trustees and Chapter 11 Creditors’ Comiittees, Alsorrecognized in Clumbors
Clobal, Chambers Canada, The Best Lawyers in Canada and Who's 1l 1 cgal: Canada. Inducted into the
Insolvency Institute of Canada in 2007. Member, American Bankruprey Insticute, INSOL International,
Turnaround Management Assaciation, Canadian Bar Association and Ontario Bar Association —
Insolvency Law Section. Called to the Ontario Bar in 1992. Graduated from the University

of New Brunswick Law School with an LLB in 1990.
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